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DETAILED ACTION 

Claim Rejections - 35 USC § 101 
35 U.S.C 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 1-22 are rejected under 35 USC 101 because they disclose a claimed invention that is an 
abstract idea as defined in the case In re Warmerdam, 33, F 3d 1354, 31 USPQ 2d 1754 (Fed. 
Cir. 1994). 

Analysis: Claims 1-22 disclosed by the applicant as being a "method for building automatically 
performance. . Since the claims are each a series of steps to be performed on a computer the 
processes must be analyzed to determine whether they are statutory under 35 USC 101. 

Examiner interprets that the claims 1-22 are non-statutory because they do not disclose 
that how a system will be able to receive and build performance data, transaction flows and 
inferring service demand parameter based on the received data without incorporating steps for 
building performance model and incorporating a processor, memory and medium so intended 
results get executed. Therefore, claims 1-22 lacks tangible results and its functionality cannot be 
realized. Thus claims 1-22 are non-statutory and rejected under 35 USC 101. 
Analysis: Claims 12-22 are disclosed by the applicant as being "a computer readable 
medium. . .". Since the claims are each a series of steps to be performed on a computer the 
processes must be analyzed to determine whether they are statutory under 35 USC 101. 

Examiner interprets that claims 12-22 are not limited to tangible embodiments. In view of 
applicant's disclosure and specification the medium is not limited to tangible embodiments, 
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instead being defined as including both tangible embodiments (e.g., [computer readable 
medium]) and intangible embodiments. As such, the claim is not limited to statutory subject 
matter and is therefore non-statutory. To overcome this type of 101 rejection the claims need to 
be amended to include only the physical computer media and not a transmission media or other 
intangible or non-functional media. For the specification carrier medium and transmission media 
would be not statutory but storage media would be statutory. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-22 are rejected under 35 U.S.C. 1 12, second paragraph, as being incomplete for 
omitting essential structural cooperative relationships of elements, such omission amounting to a 
gap between the necessary structural connections. See MPEP § 2172.01. The omitted structural 
cooperative relationships are: sampling, estimating, determining and processing calculation on 
collected data. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-6 and 12-17 are rejected under 35 U.S.C. 102(b) as being anticipated by 
McDonald et al USPN 5,881,268. 
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Regarding claims 1 and 12 
McDonald et al teaches, 

receiving performance data of the system (figures 2-3, column 4, lines 32-55, "operation of a 
performance modeling. . .) 

receiving data of transaction flows and system topology (figure 6, column 7, lines 56-67, "the 
topology view...); 

inferring service demand parameters based on the received data (figure 3, column 9, lines 48-64, 
"performance analysis. . .). 
Regarding claims 2 and 13 
McDonald et al teaches, 

step of receiving performance data comprises receiving end-to-end response times of 
transactions carried out by the system or response times of transactions at the servers composing 
the system (figures 3 and 12, column 5, lines 26-36, "the performance modeling tool. ..). 
Regarding claims 3 and 14 
McDonald et al teaches, 

the step of receiving performance data comprises receiving server load information (figure 12, 
column 8, lines 44-58, "the workload view allows...). 
Regarding claims 4 and 1 5 
McDonald et al teaches, 

the step of receiving performance data comprises receiving system throughput measurements 
(figure 3, column 5, lines 26-36, "the results include. . .). 
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Regarding claims 5 and 16 
McDonald et al teaches, 

step of receiving a transaction flow comprises receiving at least one modeled queue 
corresponding to at least one component of the system (figures 8-9, column 11, lines 40-57, "a 
simple banking. . .between partition"). 
Regarding claims 6 and 17 
McDonald et al teaches, 

the step of inferring service demand parameters comprises inferring service times of transactions 
handled by servers (figure 1 1 , column 1 1 , lines 58-67, "in the topology window. . .). 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 7-1 1 and 18-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
McDonald et al USPN 5,881,268 is taken with Ding et al USPN 6,691,067. 
Regarding claims 7 and 18 
McDonald et al teaches, 

performance data. McDonald et al doesn't teach explicitly deriving equations for the 
solving the equations to find at least one value corresponding to service time for a transaction 
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handled by a server; and selecting an optimum value of service time. However, Ding et al 
teaches (figures 8-18, 21-23, column 11, lines 33-67, "after the baseline model..." column 12, 
lines 10-44, "performance measurement... performance tool). Therefore, it would have been 
obvious to a person of ordinary skill in the art at the time of the invention was made to 
incorporate equation for calculating performance data. The modification would have been 
obvious because one of ordinary skill in the art would have been motivated to combine teaching 
into processing system's performance and finding servicing time and optimum value by each 
node in the multi processing environment. 
Regarding claims 8 and 19 

McDonald et al teaches, 
computing performance data for the transaction flow model using each of value(figures 8-9, 
column 11, lines 40-57, "a simple banking. . .between partition"). McDonald et al doesn't teach 
explicitly comparing the computed performance data with the received performance data; and 
selecting the value of service time corresponding to the computed performance 
being closest to the measured performance data. However, Ding et al teaches (column 13, lines 
18-38, "performance data is collected... unit of execution") and (figure 12, column 15, lines 9-45, 
"in step of 738 the measurement. . .measurement interval"). 
Regarding claims 9 and 20 
Ding et al teaches, 

creating a stochastic model of the system (figures 7-8, 11-18, column 7, lines 7-15, "the predict 
component...); 
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obtaining from the stochastic model at least one value corresponding to service time for a 
transaction handled by a server (figure 21 , column 12, lines 45-67, "sensitivity to sampling... 
such a metric"); and 

searching for an optimum value of service time (column 11, lines 54-67, and column 12, lines 1- 
4). 

Regarding claims 10 and 21 
Ding et al teaches, 

the searching step comprises applying a meta-heuristic search to the stochastic model of the 
system (column 14, lines 57-67, "for a computer system. . .). 
Regarding claims 1 1 and 22 
McDonald et al teaches, 

The searching step comprises applying an annealing algorithm to the stochastic model of the 
system (column 14, lines 15-24, "utilization analysis...). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anil Khatri whose telephone number is 571-272-3725. The 
examiner can normally be reached on M-F 8:30-5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wei Zhen can be reached on 571-272-3708. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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